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QUERIST:  Michael M. Collins and Eoin Ó Cofaigh 
 
 
 
 

RE:  Implications for architects arising from the enactment of 
the Building Control (Amendment) Regulations, 2014  

 
 
 

SUPPLEMENTAL OPINION 
 
 
 

1. I have already provided an opinion in July 2013 in relation to an earlier version of the 

Building Control (Amendment) Regulations.  1  Subsequently, in December 2013, I 

provided further advice in relation to a number of amendments that were then 

proposed to the 2013 Regulations.  Since those advices were given, new Regulations 

were published in 2014 (“the 2014 Regulations”).  I set out my views below in 

relation to certain aspects of the 2014 Regulations.  The views set out below should, 

however, be read in conjunction with the advice previously given in July and 

December 2013.   

 

The undertakings to be given by the assigned certifier 

 

2. In the case of both Article 9 and 20A, an undertaking is to be given by the “assigned 

certifier”.  The form of undertaking to be given is in the following terms:- 

 

“In accordance with the Code of Practice for Inspecting and Certifying 

Buildings and Works, or equivalent, I undertake to use reasonable skill, care 

and diligence, to inspect the building or works and to coordinate the 

inspection work of others and to certify, following the implementation of the 

inspection plan by myself and others, for compliance with the requirements of 

the Second Schedule to the Building Regulations insofar as they apply to the 

building or works to which the accompanying Commencement Notice together 

                                                            
1 S.I. No. 80 of 2013. 
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with the plans, calculations, specifications, ancillary certificates and 

particulars listed in the Schedule thereto refer”.   

 

3. I do not believe that any particular difficulty arises in relation to the first part of this 

undertaking (under which the certifier undertakes to use reasonable skill, care and 

diligence to inspect the building or works and coordinate the inspection work of 

others).  It will, of course, be crucial that the certifier should use all reasonable skill, 

care and diligence in carrying out that element of the task.  Otherwise, the certifier 

may find himself or herself liable for any failure to use reasonable skill, care and 

diligence.   

 

4. The second part of the undertaking relates to the certification to be given by the 

certifier.  It provides that the certifier will certify compliance with the requirements of 

the Second Schedule to the Building Regulations.  While there is a reference to the 

implementation of the inspection plan by the certifier “and others”, the certificate 

that is envisaged is clearly a certificate by the certifier.  It is the certifier who is taking 

the responsibility of certifying compliance with the requirements of the Second 

Schedule to the Building Regulations.  In addition, it would appear that the certifier is 

undertaking to certify compliance with the “plans, calculations, specifications, 

ancillary certificates and particulars listed in the Schedule ...”.   This is a significant 

responsibility and there does not appear to be any provision made for the fact that the 

certifier may have had no input into all of the plans, calculations, specifications and 

ancillary certificates and particulars referred to.  Nonetheless, if I have read the 

provision correctly, there is a certificate to be given for compliance with such plans, 

calculations, specifications, certificates and particulars. 

 

5. Furthermore, in paragraph 14 of my December 2013 advice, I drew attention to the 

breadth of the undertaking which is that the certifier will use reasonable skill, care and 

diligence to inspect the building or works.  This seems to me to go well beyond the 

scope of the service previously provided by an architect (which traditionally was to 

carry out periodic inspections and to make clear that such inspections did not extend 

beyond a visual inspection).  As I highlighted in paragraph 14 of my December 2013 

advice, there is nothing on the face of the undertaking here to qualify the nature of the 
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inspection that is to be carried out.  I reiterate the advice previously given by me that 

one can therefore envisage that this will be relied upon by building owners in the 

future to try to pin liability upon certifiers for a failure to inspect a particular element 

of the building or works notwithstanding that the certifier may not have physically 

been able to inspect something that was covered up during the course of construction.   

 

The design certificates 

 

6. Under both Article 9 and Article 20A, a design certificate is to be given by the 

assigned certifier.  The form of certificate in each case is the same.  I do not have any 

observations in relation to the first three paragraphs of the certificate.   I note the 

terms of paragraph 4 as follows:- 

 

“I confirm that the plans, calculations, specifications, ancillary certificates 

and particulars included in the Schedule to the [commencement notice/7DN] 

to which this certificate is relevant, and which have been prepared exercising 

reasonable skill, care and diligence by me, and by other members of the 

design team and specialist designers whose design activities I have 

coordinated, have been prepared to demonstrate compliance with the 

requirements of the Second Schedule to the Building Regulations insofar as 

they apply to the building or works concerned”.   

 

7. It seems to me that Clause 4 is providing confirmation not only that the assigned 

certifier has exercised reasonable skill, care and diligence, but that the other members 

of the design team and specialist designers have likewise exercised reasonable skill, 

care and diligence.  That seems to me to follow from the language of Clause 4 which 

refers to the fact that the plans, specifications etc. have been prepared exercising 

“reasonable skill, care and diligence by me, and by other members of the design team 

and specialist designers ....”.  Those words “have been prepared exercising 

reasonable skill, care and diligence” appear to me to apply equally to the assigned  

certifier and to the other members of the design team and specialist designers.  The 

assigned certifier is therefore confirming that the latter have exercised reasonable 

skill, care and diligence. This clause does not appear to me to limit the confirmation 
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solely to the exercise of reasonable skill, care and diligence by the certifier himself or 

herself.   

 

8. As stated in paragraph 4 of my advice of December 2013, if an architect is to give 

confirmation that the other members of the design team and the specialist designers 

have exercised reasonable skill, care and diligence, then the architect is taking 

responsibility for the work of others, and is exposing himself or herself to liability in 

respect of the works of others where it subsequently transpires that reasonable skill, 

care and diligence was not, in fact, exercised by other members of the design team.  

The failure of the certifier to identify that there was a lack of reasonable skill, care 

and diligence exercised by another member of the design team could be used in the 

future as a hook to impose liability on the architect as certifier.    

 

9. Paragraph 9 of the certificate contains a certification by the assigned certifier in the 

following terms:- 

 

“I certify, having exercised reasonable skill, care and diligence, that, having 

regard to the plans, calculations, specifications, and particulars which have 

been prepared by me and others, and having relied on ancillary certificates 

and particulars referred to at 4 above, the proposed design for the building or 

works is in compliance with the requirements of the Second Schedule to the 

Building Regulations insofar as they apply to the building or works 

concerned”.   

 

10. It is important to bear in mind that under Clause 5, the certifier is still certifying that 

the plans, calculations, specifications and particulars which have been prepared not 

only by the certifier but also “and others” the design for the building or works is in 

compliance with the requirements of the Second Schedule to the Building 

Regulations.  While Clause 5 somewhat helpfully states that the certifier has relied on 

ancillary certificates and to particulars referred to in Clause 4, I am not convinced that 

this represents any significant protection for the certifier (insofar as the work of others 

is concerned).  When the certificate is read as a whole (and that is the way in which a 
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court would read it), the certificate given in Clause 5 must be read in conjunction with 

the confirmation given in Clause 4.  As already indicated, it seems to me that Clause 4 

contains a confirmation by the certifier that the others involved in the design of the 

works have all exercised reasonable skill, care and diligence.  When read as a whole, 

it therefore does not seem to me that the words “and having relied on ancillary 

certificates and particulars referred to at 4 above” adds any significant protection for 

the certifier in circumstances where the certifier has already confirmed that those 

certificates and particulars have been prepared with reasonable skill, care and 

diligence.  This conclusion is reinforced by a consideration of the form of undertaking 

to be given by the assigned certifier (as set out above) which makes it clear that the 

certifier is undertaking to use reasonable skill, care and diligence to inspect the 

building or works and to certify for compliance with the requirements of the Second 

Schedule to the Building Regulations.  There is no “saver” or qualification in that 

undertaking to exclude any liability in respect of the work/design of others.  Similarly, 

if I have read the form of undertaking correctly, it appears to involve the certifier 

undertaking to certify for compliance with the plans, calculations, specifications, 

ancillary certificates and particulars.  Again, there is no “saver” or qualification on 

those words.   

 

The certificate of compliance on completion  

 

11. The form of the certificate which the 2014 Regulations envisages will be given by the 

assigned certifier is as follows:- 

 

“5. I confirm that I am the Assigned Certifier assigned by the owner to 

inspect and certify the building or works concerned.   

 

6. Plans, calculations, specifications and ancillary certificates and 

particulars as required for the purposes of .....the Building Control 

Regulations are included in the Annex ..... 

 

7. I now confirm that the inspection plan, drawn up having regard to the 

Code of Practice for Inspecting and Certifying Buildings and Works, or 
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equivalent, has been undertaken by the undersigned having exercised 

reasonable skill, care and diligence, and by others nominated therein, as 

appropriate, on the basis that all have exercised reasonable skill, care and 

diligence in certifying their work in the ancillary certificates scheduled.  

 

8. Based on the above, and relying on the ancillary certificates 

scheduled, I now certify, having exercised reasonable skill, care and diligence, 

that the building or work is in compliance with the requirements of the Second 

Schedule to the Building Regulations, insofar as they apply to the building or 

works concerned”. 

 

12. I have no difficulty with the first two paragraphs of that certificate.  The next 

paragraph has been changed to remove the reference to “certify”.  The paragraph now 

refers to “confirm” rather than “certify”.  What the certifier is doing is confirming 

that the inspection plan has been undertaken by the certifier having exercised 

reasonable skill, care and diligence.  That element of the paragraph does not appear to 

me to create a difficulty.  The next part of the paragraph contains a confirmation by 

the certifier that “others” nominated in the Inspection Plan have also undertaken the  

Inspection Plan “on the basis that all have exercised reasonable skill, care and 

diligence in certifying their work in the ancillary certificates scheduled”.  While this 

may have been intended to cut down the potential liability which previous versions of 

this paragraph imposed on the certifier, it nonetheless appears to be the case that the 

certifier is confirming that the “others” have exercised reasonable skill, care and 

diligence in certifying their work in the ancillary certificates scheduled.  I am not sure 

that this was the intention but the language actually used appears to me to convey that 

impression.  The certifier therefore appears to have an ongoing obligation to confirm 

that others have exercised reasonable skill, care and diligence in the way in which 

they certified their own work.   

 

13. The final paragraph of the certificate allows the certifier to rely on the ancillary 

certificates scheduled.  Insofar as I can see, there is still no definition of an “ancillary 

certificate”.  Quite apart from that difficulty, I have already identified in paragraph 13 

of my December 2013 advice that if the certifier is to refer to ancillary certificates in 
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this way, it will be inevitable that this will require that ancillary certificates be given 

by every other trade or profession involved in a particular project, and that the 

ancillary certificates may therefore run into several volumes.   

 

14. While it is certainly helpful that the final paragraph allows the certifier to rely upon 

the ancillary certificates scheduled, it is important to bear in mind that, as I read the 

penultimate paragraph, it contains a confirmation on the part of the certifier that the 

“others” have each exercised reasonable skill, care and diligence in certifying their 

work as set out in the ancillary certificates.  I therefore cannot read the certificate as a 

whole as permitting the certifier to simply rely on ancillary certificates without 

investigation.  It seems to me that the certifier is undertaking a liability in respect of 

ancillary certificates in that the certifier is confirming that those certificates have been 

provided by persons who have exercised skill, care and diligence in certifying their 

own work. This conclusion is consistent with the observations which I have made in 

relation to the form of undertaking above, and it is also consistent with the form of 

design certificates.  

 

Insurance implications 

 

15. In light of the difficulties outlined above, there may well be insurance implications for 

certifiers.  In circumstances where the certifier is providing confirmation not only that 

the certifier himself or herself has exercised reasonable skill, care and diligence but 

that other members of the design team and specialist designers have likewise 

exercised reasonable skill, care and diligence, the certifier may find himself or herself 

liable in the event that there was a lack of reasonable skill, care and diligence on the 

part of others.  It would obviously be essential in those circumstances that the certifier 

should have appropriate insurance.  It will be a matter for the insurance companies to 

decide on whether insurance will be made available and at what rates of premium.  I 

do not know what approach insurance companies will take, but there must be a 

significant prospect that, at the very least, insurance companies will wish to reflect the 

increased risk for certifiers in the premium paid.  Whether those premiums will be 

affordable by certifiers is another matter.  One suspects that the proposed new system 
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relies upon the certifier having professional indemnity insurance.  If such insurance is 

not available to the certifier at acceptable rates, the rationale for the new regime will 

be entirely undermined. 

 

 

Nothing further occurs. 

 

 

Denis McDonald 

 

3 March, 2014  
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